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Court of Appeals of the District of Columbia. 


No. 4209. 

Ella 0. Howard, Plaintiff in Error, 

vs. 

Bernard K. Perin. 


1 Municipal Court of the District of Columbia. 

No. 101,593. 

Bernard K. Perin, Plaintiff, 
vs. 

Ella 0. Howard, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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ELLA O. HOWARD VS. fiERXARD K. PERIN. 


2 BUI of Particulars. 

Filed March 19, 1924. 

In the Municipal Court of the District of Columbia. 

No. 101,593. 

Bernard K. Perin, Plaintiff, 
vs. 

Ella 0. Howard, Defendant. 

Gerald M. Johnson, Attorney for Plaintiff. 

Particulars of Demand. 

Ella O. Howard to Bernard K. Perin, Dr. 

To Twenty-five (25) installments of Twenty Dollars ($20) 
each, due one on the 15th day of each and every month be¬ 
tween February 15th, 1922 and the 18th day of March 
1924, on the note made by said Ella 0. Howard, signed Ella 
Howard, of which the following is a true copy. $500 

Note — Instalment. 

$2,000.00. Washington, D. C., July 15, 1921. 

For value received I promise to pay to the order of Bernard K. 
Perin, the sum of Two Thousand (2,000) Dollars, with interest until 
paid at the rate of 6% per centum per annum. 

Said principal and interest payable in monthly installments of 
Twenty Dollars, with the privilege of making larger pav- 

3 ments in any amount, on the 15 day of each and every 
month after date, until paid; each installment when so paid 

to be applied, first, to the payment of the interest on the amount 
of principal remaining unpaid and the balance thereof credited to 
the principal. 

ELLA HOWARD, 

929 N. Hampshire Ave. N. W., Wash. D. C. 
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Payments on above note, and interest, are acknowledged as fol¬ 
lows : 


Balance 


Date. 

Interest due. 

To principal. 

due, 2,000. 

1921. 




Aug. 

15 . 

. 10 

10 

1,990 

Sep. 

15 . 

. 9.95 

10.05 

1,979.95 

Nov. 

15 . 

. 9.89 

10.11 

1,969.84 

Oct. 

18 . 

. 9.84 

10.16 

1,959.68 

1922. 




Jan. 

3 . 

. 9.79 

10.21 

1,949.47 

Feb. 

17 . 

. 19.50 

20.50 

1,928.97 


(Revenue Stamps $.40.) 


Affidavit of Merit. 

District of Columbia, To wit: 

Bernard K. Perin, being first duly sworn, deposes and says: That 
he is the plaintiff in the cause of action set forth in the Particulars 
of Demand to which this affidavit is attached; that he has a good 
cause of action against Ella O. Howard, the defendant in said cause 
named: That prior to July 15, 1921, the plaintiff and said Ella O. 

Howard were equal partners in business in the City of Wash- 
4 ington, District of Columbia; that disputes having arisen be¬ 
tween them in relation to their partnership affairs the plaintiff 
agreed with said defendant Howard, that the sum of Two thousand 
Dollars ($2,000) would be a fair sum for the defendant Howard to 
pay to the plaintiff for his interest in the partnership; that defendant 
caused to be prepared a promissory note to the order of the plaintiff 
for the sum of $2,000, payable in monthly installments of $20, a 
copy of which note is annexed hereto and appears as part of the 
“Particulars of Demand”, attached hereto, which note the defendant 
Howard executed by signing her name Ella Howard, and delivered 
to plaintiff on the 18th day of July 1921, after plaintiff had deliv¬ 
ered to the defendant exclusive possession of all the partnership 
property; that said defendant has paid the $20 installments due by 
the terms of said note on each of the following dates, to wit: August 
15th; September 15th; October 15th; November 15th; and Decem¬ 
ber 15th, in the year 1921 and January 15th and February 15th, 
in the year 1922; but no other payment of any other sum what¬ 
soever, on account of the principal of said note or the interest thereon, 
nor has anyone for her paid any other sum whatsoever on account of 
said principal or interest ; that all of said payments so made have 
been credited on said note, in accordance with the terms of said 
note; that the cause of action of the plaintiff is grounded on the 
Twenty-five (25) installments of Twenty Dollars ($20) each, ag¬ 
gregating $500, which have become due and payable since February 
15, 1922, by the terms of said note, and there is now justly due and 
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owing to the plaintiff from the defendant the sum of $500, 

5 exclusive of all set-offs and just grounds of defense. 

BERNARD K. PERIN. 

Subscribed and sworn to before me this 18th day of March, A. D. 
1924. 

[notarial SEAL.] KATHERINE R. WILLSON, 

Notary Public, District of Columbia. 

Affidavit of Defense. 

Filed April 1, 1924. 

******* 

District of Columbia, ss: 

Ella 0. Howard being first duly sworn on oath deposes and says 
that she is the defendant in the cause of action in the above entitled 
cause in which she has been sued by the said plaintiff’s fding in said 
cause his Particulars of Demand, together with an Affidavit of Merit 
attached thereto, and she says that she has a good defense to the 
entire claim of said plaintiff as stated in said affidavit and par¬ 
ticulars of demand aforesaid, and she says that her defense con¬ 
sists in this, that she and the said plaintiff herein came to an agree¬ 
ment upon, to wit. July 15, 1921, to dissolve the partnership busi¬ 
ness described in plaintiff's affidavit of merit filed in this cause, and 
that the said plaintiff herein agreed to accept a promissory note in 
the sum of $2,000.00 as described in his affidavit of merit filed in 
said cause, in full payment for all his right, title and interest 

6 in and to the assets of the partnership, and that the said 
promissory note was accordingly executed and delivered, as 

described in the said affidavit of merit aforesaid; and this affiant 
further avers that she continued to pay installments of $20.00 a 
month in accordance with her obligation incurred under the said 
note up to and until she discovered that the said plaintiff herein, 
in violation of his said agreement, and instead of surrendering the 
said paper writing upon wffiich the partnership agreement had 
been made, had recorded the same in Liber 4609 at page 207, on 
the 8th day of December 1921, and maintains thereunder a joint 
interest in the premises set out in said partnership agreement which 
he agreed to surrender and for wffiich this defendant paid the 
$2,000.00 note aforesaid; and this defendant further avers that 
when she requested that the receipt wffiich the plaintiff herein had 
executed to her for the said note of $2,000.00 should be acknowledged 
by the said plaintiff herein and placed on record as a release of the 
right, title and interest claimed by the plaintiff herein in the prop¬ 
erty described in said partnership agreement, he refused absolutely 
to so acknowledge the same, and that he now holds as of record the 
interest wffiich he acquired under the partnership agreement as well 
as the note of this defendant, and both of which he refuses to sur¬ 
render and neither of which he will cancel; and this defendant 
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therefore avers that there has been a complete failure of consideration 
for said note, and that this plaintiff cannot require of the defend¬ 
ant herein that she pay the installment as in this suit de- 
7 scribed for which the same has been entered against her. 

Plaintiff therefore avers that she has a full, complete, and 
just defense to each and all of the claims of the plaintiff filed herein 
against her. 

ELLA O. HOWARD. 

Subscribed and sworn to before me this 31st day of March, 1924. 
[notarial seal.] F. W. KRICHELT, 

Notary Public, D. C. 

Demand for Jury Trial. 

Filed April 2, 1924. 

♦ * * * * * * 

Now comes the plaintiff, by his attorney Gerald M. Johnson, and 
demands that the issues of fact in the above entitled cause be tried 
by a jury. 

GERALD M. JOHNSON, 

Attorney for Plaintiff. 


Verdict. 

Entered April 24, 1924—Minutes 11, p. 447. 

Come now the parties hereto, and a jury of good and lawful men 
of this District, to-wit: Charles E. Yeatman, Jeremiah Graves, 
Robert L. Young, George D. Hiner, Arthur R. Tomlin, John W. 
Chambers, Samuel P. Herald, Frank H. Jennier, Harry Neff, Walter 
T. Fillins, Alfred Young, John H. Roberts, who are duly sworn to 
well and truly try the matters of difference herein between the plain¬ 
tiff and defendant, and after this cause is given to the jury 
8 in charge, they upon their oath say they find in favor of the 
plaintiff for the sum of Five hundred Dollars, $500.00. 

Judgment. 

Entered May 12, 1924—Minutes 11, p. 475. 

Come now the parties hereto by their respective attorneys of rec¬ 
ord, and the defendant’s motion for a new trial filed herein on April 
29th, 1924, being considered, it is ordered that said motion be, and 
the same is hereby overruled. Whereupon, it appearing under Rule 
of Court that judgment on the verdict should be entered in this 
cause, it is so ordered. Wherefore, it is considered that the plaintiff 
recover of the defendant the sum of Five hundred Dollars ($500.00) 
with interest from date and costs, and have execution thereof. 
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Memoranda. 

Defendant submits his Bill of Exceptions June 17, 1924, Minutes 
15, page 193. 

Bill of Exceptions settled and signed August 26, 1924, and ordered 
of record nunc pro tunc. Minutes 15, page 194. 

9 Filed Aug. 26, 1924. Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

No. 101,593. 

Bernard K. Perin, Plaintiff, 
vs. 

Ella 0. Howard, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hearing 
before the Honorable George C. Aukam, a Justice of the Municipal 
Court of the District of Columbia, and a Jury on the 24th day of 
April A. D. 1924. 

At the beginning of the trial, on motion of the plaintiff’s attorney, 
all witnesses were directed by the Court to retire, whereupon Mr. F. 
\Y r . Krichelt, the only witness, not a party, retired from the room 
until called upon to testify. 

Whereupon, to maintain the issues upon his part joined, the 
plaintiff, Bernard K. Perin, on direct examination testified as fol¬ 
lows: That he is familiar with the hand-writing of the defendant 
Mrs. Ella 0. Howard; that the words ‘Ella Howard’ signed to the note 
sued on and shown to the witness were in the hand-writing of the 
defendant; that said note was delivered to him on the 18th of July, 
1921; that no payments had been made on said note other than those 
endorsed thereon; that the last payment was on February 17, 1922; 
that twenty-five installments of $20.00 each aggregating $500 were 
due and unpaid at the time of filing suit, to wit, March 19, 1924. 

Thereupon the plaintiff’s attorney, without objection, introduced 
in evidence the said note referred to in the foregoing testimony and 
the endorsements of payments of installments appearing thereon, 
which note and endorsements, were marked Plaintiff’s Exhibit No. 
1, and read to the jury as follows: 

“Note — Instalment. 

$2,000.00. Washington, D. C., July 15, 1921. 

For value received I promise to pay to the order of Bernard K. 
Perin, the sum of Two Thousand (2,000) Dollars, with interest 
until paid at the rate of 6% per centum per annum. Said principal 
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and interest payable in monthly installments of Twenty Dollars, 
with the privilege of making larger payments in any amount, on 
the 15 day of each & every month after date, until paid; each 
10 installment when so paid to be applied, first, to the payment 
of the interest on the amount of principal remaining unpaid 
and the balance thereof credited to the principal. 

ELLA HOWARD, 

929 N. Hampshire Ave. N. W., Wash., D. C. 


Payments on above note, and interest, are acknowledged as follows: 


Date. 

1921. 

Interest due. To principal. 

Balance 
due, 2,000 

Aug. 15. . . . 

. 10. 

10. * 

1,990.00 

Sept. 15.... 

. 9.95 

10.05 

1,979.95 

Nov. 15.... 

. 9.89 

10.11 

1,969.84 

Oct. 18.... 

. 9.84 

10.16 

1,959.68 

1922. 

Jan. 3.... 

. 9.79 

10.21 

1,949.47 

Feb. 17.... 

. 19.50 

20.50 

1,928.97 

(Revenue 

and the note 

stamps 0.40.)” 

was then delivered to the jury 

for their 

inspection. 


On cross examination the plaintiff testified that he first saw the 
note about a week before it was delivered to him, and that when the 
said note was delivered to him he gave plaintiff a receipt for it 
which he signed in front of Mr. Krichelt who was present and who 
saw him sign it and deliver it. The receipt was thereupon exhibited 
to him by the attorney for the defendant and identified by the wit¬ 
ness as the receipt he had so signed. 

“Q. You received this note in full payment of all claim against 
her for any interest you may have had in the house and furniture? 
A. Yes. 

Q. How is the evidence of your interest in the house and furniture 
shown that you had any interest in the house? A. By giving her 
money for it. She gave me that because of money she owed me. 

Q. That isn’t what I mean. Didn’t you have a deed to the house 
and furniture and you were to give over the deed? A, It never was 
mentioned. 

Q. So that at no time was the deed ever mentioned? A. No. 

Q. And you consideerd this receipt of all claim in the house and 
furniture a release of all your interest, didn’t you? A. Not until it 
would be paid. 

11 Q. Now you say here (reading from the hereinafter desig¬ 

nated “Defendant's Exhibit No. 1”), Received of Ella How¬ 
ard the sum of Two Thousand ($2,000) Dollars in the form of a 
promissory note, in full payment for all claim against her of any 
interest I may have in the house and furniturei A, Yes* 
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Q. Now, didn’t you say at the time that you would give over a 
deed? A. No. 

Q. Didn't Mr. Krichelt ask you? A. Never mentioned it. 

Q. So that you still considered that you were entitled to the deed 
evidencing your interest in the house and furniture? A. Certainly 
until I got some money for it.” 

The witness further testified that he saw Mrs. Howard several 

times after the delivery of the note, but that upon those occasions 

she never made demand on him to surrender the agreement dated 
March 10, 1920. The witness was then shown said agreement and 
asked if that was the paper and he replied “Yes;” that his name at 
that time was Bernard Kracke, and he identified his signature upon 
the instrument; Asked when he put the paper on record he stated 

that he got the note in July and put the paper on record sometime 

in the December following; that Mrs. Howard had continued to pay 
the installments on the note and that the only reason she stopped 
was because he recorded the deed. 

“Q. How long before you gave this receipt was it that you had 
this paper in your possession? (Referring to the deed or agree¬ 
ment.) A. I do not know the date it was made out. 

Q. Look at the acknowledgment and see if that will refresh vour 
recollection? A. I think the 15th day of March 1920, that is prob- 
ablv w T hen I got it. 

Q. And you recorded it December 8, 1921. I think you stated 
that at the time you delivered this receipt and accepted the note that 
nothing was said" about the delivery of this deed? A. Nothing was 
said. 

Q. I think you also said that nothing was said up until after the 
deed w^as recorded? A. That is right. 

******* 

Q. So there was absolutely no conversation at any time about 
the deed? A. Not about the deed, No.” 

12 The witness further testified that it was made out in dupli¬ 

cate and identified the duplicate. Asked if there was any 
seal on the duplicate after his name and the name of Mrs. Howard, 
he replied, after making an inspection, there w r as not. The witness 
Tvas then shown the original and admitted the word “Seal” was upon 
the original in handwriting, but he did not know whose hand¬ 
writing it was, and did not know whether it was on there when the 
paper w T as executed and signed or not, nor did he remember any¬ 
thing about it. 

“Q. Well wiien you got it did you intend to record it? A. I 
did not know that they had to be recorded. 

Q. How old are you Mr. Perm? A. 83 years old. 

Q. How long had you been living in this country up until 1920? 
A. Nine years. 
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Q. You did not know that real estate had to be recorded? A. No. 

Q. Did you know anything about a seal being necessary? A. No. 

Q. And you don't recall when the word “Seal” had been put on 
there? A. No.” 

Tn fact, witness stated he did not know when it was put on or any¬ 
thing about it. He did not recall whether there was any discussion 
as to whether the word “Seal” should not be'put upon the paper at 
the time it was signed and did not recall that Mrs. Howard had 
objected to that clause in the deed which provided that the “entire 
premises and properly with all the appurtenances thereof, includ¬ 
ing fixtures, shall belong to and immediately vest in the survivor, 
and such survivor shall, ipso facto, become the absolute owner 
thereof,” in the event that either party should die “during the life 
of the other while this agreement shall be in force,” and said that 
he had never heard Mrs. Howard say she “would not sign the 
paper with that clause in there because of her own son and she 
wanted to see that her property would go to her son.” He testified 
that he “noticed that the carbon copy had no seal on it” although 
it bore his signature, but he did not know anything about 
13 the presence or absence of the word “Seal” thereon, at the 
time of execution thereof, and the provision hereinbefore 
mentioned in the agreement meant “nothing in particular” to him. 
He was thereupon asked: 

“Q. Did it mean to you that if Mrs. Howard died first it would all 
go to you? A. I suppose I did understand it. 

Q. And you wanted it signed that way didn’t you? A. Yes, 
most likely. 

Q, Well didn’t you insist on it? A. No. 

Whereupon the receipt and the original and carbon copy of the 
agreement were put in evidence marked respectively, defendant’s Ex¬ 
hibits Nos 1, 2, and 3, defendant’s Exhibit No. 3 being a carbon 
duplicate of defendant’s Exhibit No. 2 and identical therewith ex¬ 
cept that the word “Seal” appearing after the name “Ella O. How¬ 
ard” and “Bernard Kracke” does not appear upon the carbon dupli¬ 
cate, and the carbon duplicate was never recorded, thereupon counsel 
for the defendant read to the jury the receipt marked Defendant’s 
Exhibit No. 1, as follows: 

“Washington, D. C., July 18, 1921. 

Received of Ella Howard the sum of Two Thousand (2,000) Dol¬ 
lars in the form of a promissory note, in full payment for all claim 
against her of any interest I may have in the house and furniture, 
now located at 929 New Hampshire Avenue, N. W., Washington, 
D. C. and in consideration of which I agree to vacate said premises 
immediately. 

BERNARD K. PERIN. 

Witness: 

F. W. KRICHELT ” 
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Plaintiff-witness further testified on cross-examination that he did 
not write the said receipt, but simply signed it when requested to 
so do by Mr. Krichelt, at Mr. Krichelt's house and believed the 
receipt to be in the handwriting of Mr. Krichelt ; that he did not 
accept the note as payment for his interest in the partnership evi¬ 
denced by the agreement of March 10, 1920, until the note was paid. 

And then counsel for the defendant read to the jury Defend- 
14 ant's Exhibit No. 2, as follows: 

Agreement of Partnership. 

Ella 0. Howard 

& 

Bernard Kracke. 

Received for record on the 8 day of Dec. A. D. 1921 at 9:50 A. M. 
and recorded in Liber No. 4609 fol. 207 et seq., one of the Land 
Records of the District of Columbia. 

JOHN F. COSTELLO, 

Recorder. 

EMIL RH. 

Agreement made and entered into 10th day of March in the year 
one thousand nine hundred and twenty (1920) by and between Ella 
O. Howard and Bernard Kracke, both of the city of Washington, 
District of Columbia, Witnesseth: 

Whereas, the said Ella O. Howard is owner of certain premises 
known as number nine two nine (929) New Hampshire Ave., in the 
City of Washington, District of Columbia, as evidenced by a certain 
deed dated June 16, 1919, recorded in the land records of the Dis¬ 
trict of Columbia, in Liber 4216 at Folio 13, which premises are 
subject to certain obligations to make payments to the Metropolis 
Building Loan Association Number 8, of Washington, D. C. and 

Whereas the parties hereto have agreed to occupy and hold said 
premises as a joint venture, each to sustain one half of the cost and 
expense of maintaining same and to use, occupy, and enjoy one 
half the advantage and profit thereof, share and share alike. 

Now, therefore, it is mutually agreed between the parties. 

1. That the parties hereto are equal partners in the ownership and 
operation of premises numbered 929 New Hampshire Avenue, Wash¬ 
ington, D. C., and in consideration of the mutual benefits and 
obligations of this agreement, said parties do undertake each with the 
other to use, occupy, manage, conduct, bear the cost of and enjoy the 
profits of said premises and their appurtenances equally, share and 
share alike. 

2. That in case either party should desire to sell or dispose of his 
or her interest in said partnership property, no such sale or dis¬ 
position shall be made without the knowledge and consent of the 
other party. 
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3. That the partnership hereby established shall continue 

15 during the life of both the parties hereto, unless previously 
dissolved by mutual consent and the parties do solemnly 

agree and bind themselves, their heirs, executors and administrators 
that upon the death of either of the parties during the life of the 
other while this agreement shall be in force, the entire premises and 
property with all the appurtenances thereof, including fixtures shall 
belong to and immediately vest in the survivor, and such survivor 
shall, ipso facto, become the absolute owner thereof. 

4. In witness thereof, the parties hereto have hereunto set their 
hands and seals and unto a duplicate thereof of the same tenor and 
date on the day and year first above written. 

Witness: 

F. W. KRICHELT, 

As to Both. 

As to ELLA O. HOWARD, [seal.] 

As to BERNARD KRACKE. [seal.] 

District of Columbia, To wit: 

I, F. W. Krichelt, a Notary Public in and for the District of 
Columbia, do hereby certify, that Ella 0. Howard, and Bernard 
Kracke parties to a certain Deed bearing date on the 10th day of 
March 1020 personally appeared before me in said District, the said 
Ella 0. Howard and Bernard Kracke being personally well known 
1o me as the persons who executed the said deed, and acknowledged 
the same to be their act and deed. 

Given under my hand and seal this loth day of March, 1920. 
[notarial seal.] F. W. KRICHELT, 

Notary Public, D. C. 

Thereupon, the said exhibits were shown to the jury and the 
attention of the jury called to the presence of the word “Seal” upon 
the original and none appearing upon the duplicate, as well also as 
the fact that the original was recorded on the 8th day of December, 
1921, at 9:50 A. M. Liber 4609. Folio 207, of the Land Records of 
the District of Columbia. The witness was then asked if the original 
and duplicate agreement was executed at the same time and replied 
that they were, and was further asked if Mrs. Howard had not asked 
him if he w^ould not sign an acknowledgment to the receipt given, so 
that that might be recorded after he had put the deed on record, to 
which he replied that she had never asked him to acknowledge the 
receipt. 

16 Whereupon, upon re-direct examination the witness further 
testified that he did not put the word “Seal” upon the instru¬ 
ment or the scroll in either case; that he did not know the handwrit¬ 
ing or how it got on there; neither did he know the effect of a seal; 
he knew nothing about whether the “seals” were left on or off, or 
whether they ought to be on; he had nothing to do with the wording 
of the agreement and the first time he saw it was when it was prepared 
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and brought to him hy Mrs. Howard; lie had nothing to do with its 
preparation; all he had to do was to sign it and he did not know 
anything about the clause “as to who should get the property in case 
one should die’’, there was no discussion about it; at the time the 
deed was delivered to him there was no conversation as to whether 
it should be recorded or not. He did not know what recording meant 
at that time, and he was then asked: 

“Q,. Was there any conversation between you and Mrs. Howard 
when you either talked of receiving this note of $2,000 or at the 
time when von actuallv received it. that this note should be taken in 

tV ' 

payment for your interest in the property, whether the note was 
*ver paid or not? A. That was not mentioned.” 

Upon re-cross examination the witness testified that he was em¬ 
ployed in the Veterans Bureau, by the Government, as a typist, in 
1920, and that the deed had been in his possession from the time 
he received it to the dav of its record. 

V 

“Q. And you said you knew enough not to take a note for $2,000 
in settlement of your interest unless it was paid. Is that what 
you said? A. Yes. 

Q. But you did take it? A. Yes. 

Q. In other words you wanted the agreement as security. The 
note was being paid right up to the time that you put it on record, 
wasn't it? A. Yes. 

Q. And it did not recite that it was a trust or mortgage or security? 
A. I don’t know the difference between them.” 

Thereupon to maintain the issues upon her part joined, Mrs. 
Ella O. Howard, testified that she was defendant in the cause and 
thereupon identified defendant’s Exhibits 2 and 3, being the original 
of the agreement signed by her and the carbon copy thereof herein¬ 
before mentioned. She thereupon stated that she recalled 
17 their execution in duplicate and that the clause with reference 
to the survivor of the two owning the property upon the 
prior decease of the other came to be incorporated in the agreement 
by reason of the plaintiff having agreed to loan her $350. to assist 
her in putting her son in Annapolis and that he insisted that the 
clause should be incorporated therein; that she objected “because it 
dis-inherited my son,”; that the plaintiff knew the clause was in 
there. 

“Q. Was there any conversation between him and you with 
reference to this clause about the survivor? A. Yes, I told him 
I did not want it in there because of dis-inheriting my son. 

Q. And did he know it was in there? A. Absolutely.” 

The witness further testified that when the papers were executed 
the word “Seal” in handwriting, together with the scrolls were not 
upon the original and that she had instructed Mr. Krichelt “to fix 
it so they could not be recorded”. She further testified that she went 
into partnership with the plaintiff and there finally came a time 
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when they agreed to disagree and after some preliminary con¬ 
versation she executed the note marked plaintiff’s Exhibit No. 1 
for $2,000; that it was not dated at the time it was made out, the date 
being left blank because she received her pay from the Govern¬ 
ment on the 15th and that is why the note bore the date of July 15, 
1921 which she wrote in her own handwriting, whereas the receipt 
therefor bore the date of the 18th and was filled in by Mr. Krichelt. 
The witness was then asked if at the time the receipt was delivered 
by the plaintiff to her and the note was delivered by her to the plain¬ 
tiff. anything was said with reference to the original agreement 
then in possession of the plaintiff, and she replied that there was 
a conversation concerning this and that Mr. Krichelt asked Mr. 
Perin to return the paper to her and he, Perin, said he did not have 
it with him but would do so as soon as he got home; that this occurred 
at the time the note was delivered, which was about six o’clock after 
work. 

“Q. And was it understood at that time that he was to give you 
this paper here which evidenced his interest in the property A. 
Yes. 

18 Q. How many times in all did you make demand on him 

to give over the paper? A. Every time I saw him any¬ 
where, on the street.” 

She further testified that she continued, however, to make pay¬ 
ments on the note and she first discovered he was not going to return 
the deed to her when he put it on record, that he had never told her 
he was going to put it on record and she first learned of it after it 
was recorded. That she then saw the plaintiff concerning it and 
he replied to her “that in eight or ten years the house would prob¬ 
ably be worth $8,000 or $10,000.” “He asked me how I found it 
out. I said someone told me down town and he said ‘go and get a 
good lawyer to help you out of this scrape!’ ” 

“Q. Where did you have this conversation ? A. Over at his home 
where he was rooming. 

Q. And that was the time you said you would not pay anything 
further until he took it off the record? A. Yes. 

Q. And up to that time you had made some seven payments and 
lived up to the agreement? A. Yes.” 

Thereupon, on cross examination, the witness further testified that 
the word “Seal” was purposely left off the papers, “By agreement of 
both—it was agreed between us.” 

“Q. Do you recall now as of the date when these were executed that 
the word “Seal” did not appear on either of these papers? A. I 
know it did not. Am positive of it. 

******* 

Q. Now about this agreement not to record, when was that entered 
into? A. Before we made the thing up. We talked it over before 
we made it up. 

Q. That it was not to be recorded? Why? A. Just as I said be- 
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cause it would cut my son off from receiving the property, which 1 
objected to very much.” 

The witness further testified that she wanted the agreement ac¬ 
knowledged “so that it would be fair to my son. I did not want it 
recorded.” 

“Q. You wanted it acknowledged but not recorded? A. Abso¬ 
lutely. 

Q. When this agreement was entered into the intention 

19 was that you were to be equal partners, each a one-half in¬ 
terest? A. Yes. 

Q. Is there any reason to suggest why the record should show 
you to be the entire ONvner when he was a V 2 owner? Was there 
any reason why you should get a deed from the person that you 
bought from, but he should not have any deed, only the paper? 
That is a deed, is it not? (Referring to the original agreement of 
March 10, 1920, sealed.) And you can’t suggest any reason why 
Mr. Perin, before any final settlement, when you were partners, why 
he should not have a deed on record, showing him to be a half 
owner? A. Yes, because he failed to keep his promise. It was a 
promise to do something. He hadn't done it. 

Q. Now, when this agreement was executed you were half owners 
of the property and you put it in writing? A. Theoretically, yes. 

Q. Now was there any reason why the paper you retained should 
have a seal. lie was not conveying you anything was he? Do you 
understand about sealed instruments? Did you understand the 
effect of a seal at the time you executed this paper? A. Yes. 

Q. And you purposely had it left off? A. Because he insisted 
on getting the whole of my property from my son if I died.” 

The witness further testified that the paper was prepared by Mr. 
Scovil at her request in the way she told him to prepare it, and 
delivered to Mr. Perin who signed it, and that after it was recorded 
on the 8th of December, she learned of its having been recorded and 
stopped making payments on that account. The witness further 
testified that on the following January 3rd $20.00 was paid on ac¬ 
count of the note hy her counsel, Mr. Fahy, and on the following 
February 17th $40.00 additional was paid by him also. The wit¬ 
ness further testified that she requested the plaintiff to go before a 
Notary Public and acknowledge the receipt which he had given her 
soon after he had recorded the agreement. 

“Q. Now Mrs. Howard in reference to this receipt. I think you 
have testified that you asked Mr. Perin to go before a Notary Public 
and acknowledge that? A. Yes. 

Q. When was that? A. I went over there to him after he had 
recorded the paper agreement. 

Q. How soon after the 8th of December? A. Short time after. 

Q. You took this paper in its present form and asked him 

20 to acknowledge it. Did you take the paper or go without 
the paper? A. I didn’t have the paper. I asked him to go 

to Mr. Krichelt to have it acknowledged. 
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Q. Then if this agreement was acknowledged and put on record, 
that would suit you, is that it? A. Yes. 

Q. Is this the whole agreement between you and Mr. Perin about 
this transaction? A. There is nothing else. 

Q. Does this receipt state the full contract between you and Mr. 
Perin? A. What do you mean by full contract? 

Q. Was there anything else understood between you? A. Only 
that he was to return the papers. You will have to ask Mr. Krichelt 
about that. 

Q. If the return of this paper (showing her the original agreement 
of March 10, 1920) was agreed to and considered so all important, 
why could not a few words have been added to this receipt showing 
this fact? A. Ask Mr. Krichelt. 

Q. As a matter of fact you safeguarded your interests in this 
matter to such extent that you didn’t actually deliver this note to Mr. 
Perin until he was actually out of the house, isn’t that the fact? 
A. He got the note the day we were over to Mr. Krichelt’s. 

Q. Hadn’t he moved out of your house? A. No. 

Q. What date did he move out? A. Eighteenth. He went out 
three days after Mr. Krichelt gave me this paper and he the other 
paper. He got it the loth when I got the paper. He got it the 
same time I got the other. 

Q. Where did that transaction occur? A. In Mr. Krichelt’s house. 

Q. And he was still living in the house at the time? A. Yes, he 
stayed there three days after I delivered the note to him.” 

Q. Mrs. Howard, 1 call your attention to the last paragraph on 
page 9 of your answer, filed in Equity Cause #40323, in the Supreme 
Court of the District of Columbia, in which this same note and re¬ 
ceipt were involved, I hand you your answer, I have a copy of it 
and will read, it reads as follows: 

21 ‘The settlement above set forth was final and complete, and 

her said note was accepted by the plaintiff in full payment of 
all his interest in the property described in the bill, and there was 
no understanding whatever between the plaintiff and this defendant 
contrary to the paper-writing above set forth, (that meant the re¬ 
ceipt dated July 18, 1921) or otherwise than as therein stated”, 

Who made this up—Mr. Fahy? A. Yes. 

Q. And you signed it before a notary public? A. Yes. 

Q. Do you know anything about the terms of the settlement pend¬ 
ing between Mr. Fahy and myself, concerning your affairs before 
the equity suit was filed? A. He never told me anything to speak of. 

Q. I will ask you if this is true—not whether you said it, there . 
seems to be a lot of difficulty showing you the place in your answer, 
Mr. Leahy wants to see it first, then you. I am reading from page 
11 of your answer, as follows: 

11 It was during this period of negotiations for settlement that the 
payments on the note were temporarily suspended, but this defend¬ 
ant never repudiated said note or the settlement of July 18, 1921, 
but on the contrary consistently took the position that the same was 
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final and binding, and counsel for plaintiff was specifically told by 
her counsel that the note was a binding obligation, when without 
any notice whatever to this defendant or her counsel that it was con¬ 
templated, the present suit (referring to Equity No. 40323) was 
filed. She tendered to the plaintiff, at his bank where all previous 
payments had been made, all installments then due, which tender 
was refused, followed by offer to make to plaintiff’s counsel all pay¬ 
ments due, which was likewise refused. This defendant is ready, 
able and willing at any time, and so tenders herself, to pay all in¬ 
stallments due on the note and to continue the payments as they 
fall due.” 

A. I don’t know anything about that. 

Q. But you signed it and swore to it before a notary public? 
(Showing her the lines and her signature and acknowledgment.) 
A. Yes, but Mr. Fahy prepared it—you will have to see Mr. Fahy. 

Mr. Johnson: I want to call the attention of the jury to the fact 
that after this paper (agreement of March 10, 1920) was on record, 
after she knew Perin would not return it, she told the equity court 
that the note was a binding obligation. 

Q. After you knew this paper had been recorded did you go to 
the bank where you had previously made payments on the note and 
offer to pay $100? A. No, I didn't do that, Mr. Fahy transacted 
all of that, it was all left to counsel. 

Thereupon to further maintain the issues upon her part 
22 joined the defendant offered as a witness Frederick W. 

Kriehelt who testified that he was a Claims Examiner in the 
Veterans Bureau and had been for about two years, and that before 
that time he had been employed by the Government and sometimes 
in the practice of the law, that he had known Mrs. Howard, the 
defendant, for about four years; and the plaintiff, Perin, about the 
same time. Thereupon he was shown defendant’s Exhibit No. 2, 
being the original of the agreement hitherto mentioned, which he 
identified, as well also as the defendant’s Exhibit No. 3, being the 
carbon duplicate. He testified that he was the same Mr. Kriehelt 
before whom these instruments were acknowledged and to which he 
had affixed his seal “upon the carbon and the original”. 

“Q. At the time they were acknowledged before you was there 
any conversation before you as to any of the provisions that you 
can recall? A. I told her it was rather a strong instrument.” 

Q. Was Mr. Perin there? A. Yes, he was there at the time. 
They said it was an understanding or agreement between them and 
that it was not to be put on record. 

Q. Did he understand that? A. Yes. 

Q. Did he seem so dumb that he could not understand it? A. 
No. 

The witness further testified that the plaintiff was a clerk in the 
Veterans Bureau and his attention was then directed to the word 
“Seal” after the names upon the original agreement, as well as the 
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promissory note hitherto mentioned and introduced in the evidence 
as plaintiff’s Exhibit No. 1. He stated that the note was in his 
handwriting, as well also as the receipt, and that he recalled the 
occasion of the delivery of the note and of the receipt and stated 
that Mr. Perin was present. 

“Q. I ask you with reference to this agreement which I have 
hitherto asked you about, as to No. 2 and No. 3, carbon copy? A. 
He said he would deliver it to Mrs. Howard. 

Q. And did he say why he didn’t deliver it? A. He said he 
didn’t have it with him. 

Q. Is there any mistake about it? Is your recollection clear? 
A. Distinctly. 

23 Q. And the understanding was that when this note passed 

this paper (defendant’s Exhibit No. 2) would pass? 

Upon cross examination in answer to the question, on how many 
occasions did you see Mr. Perin and Mrs. Howard together in con¬ 
nection with this matter, the witness testified that the first time he 
saw Mr. Perin and Mrs. Howard together in connection with this 
matter was when they executed “this contract.” He did not draw 
it up, but it had already been drawn up when they came to see him; 
that in a few days before the date on the note he saw Mr. Perin and 
Mrs. Howard again and she told him that they were going to dissolve 
partnership and wanted to know if he would fix it up for her. They 
did not come together upon that occasion, which was the day the 
note was delivered, but one came a few minutes after the other. It 
was not long after 4:30 in the afternoon and it was still daylight. 

“Q. I^ant to ask you about this agreement that you have testified 
to so positively about. You took this acknowledgment as a Notary 
Public? A. Yes. 

Q. And you say these words “seal” were not there? A. No, not 
there.” 

When asked to explain how he took the acknowledgment which 
recited that the parties executed “the said deed and acknowledged 
the same to be their act and deed” he replied that “they acknowl¬ 
edged it to be their act. The intention was to leave the seal off.” 

“Q. Was the intention to convey an interest in this property? 

Mr. Leahy: I object unless the intention was expressed. 

Q. She brought it to you as a paper that she was satisfied to exe¬ 
cute? A. Yes.” 

“Q. Didn’t you testify in the Supreme Court of the District of 
Columbia on cross examination after having positively stated that 
you knew these seals were not on there that you did not know 
whether they were or not? A. No, I didn’t and you know it. 

Q. You knowingly took an acknowledgmemnt to a paper purport¬ 
ing to be under seals when you knew the seals were not there? A. 
They acknowledged their signatures before me as Notary Public and 
the seals were positively not on the paper. 
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Q. Now, you read this paper? A. Exactly. 

24 Q. Now, about this settlement that was finally made when 
this note was delivered. Didn’t you have a meeting with 

Mr. Perin and Mrs. Howard when the note was produced and the 
receipt was produced and it was agreed that Mr. Perin would sign 
the receipt and the note would be delivered to him after he got out 
of the house? A. Yes, the consideration was that he should get out 
of the house. 

Q. Didn’t you have a meeting on the 15th of July in which this 
note was shown to Mr. Perin and the receipt that he was expected 
to sign and wasn’t the understanding that you would take the note 
down to your house and the receipt and after he got out he was to 
come to your house to get it? A. Maybe so, but I think the note 
was left blank until he got out of the house. 

Q. Didn’t you hold the note in your possession and the receipt for 
several days before it was delivered? A. I can’t remember. I 
can’t say positively. But I know there was some talk about the date 
being left blank. 

Q. When he came to your house you delivered the note to him? 

Judge Aukam: Is it material? 

Mr. Johnson: It is a question of veracity. That is all. 

Thereupon to further maintain the issues upon his part joined, 
the plaintiff offered himself as a witness in rebuttal and testified that 
he was present in Equity Court and heard Mr. Krichelt’s testimony 
in the case (of Perin vs. Howard, No. 40323) and remembered some 
parts of it and recalled Mr. Krichelt stating that he did not know 
whether the seals were on the original or not. Thereupon he was 
asked: 

“Q. When did you leave that house? A. On the loth of July, 
1 think, it was 1920 or 1921. 

Q. If you don’t remember the exact date, were you in the house 
at the time the note was delivered? A. No, I had moved out.” 

He further testified that the note was delivered to him at Mr. 
Krichelt’s house in the morning before he went to work, and that 
he walked down Pennsylvania Avenue as far as Twentieth Street 
with Mr. Krichelt and that Mrs. Howard was not there. 

The foregoing is the substance of all the evidence offered on behalf 
of the respective parties, and counsel for both sides announced the 
testimony closed. Thereupon counsel for plaintiff made the follow¬ 
ing motion in writing, to wit: 

25 “Motion to Direct Verdict. 

‘‘Now comes the plaintiff, and asks the Court to direct a verdict for 
the plaintiff against the defendant, for the sum of $500 because 
the defendant has failed to adduce any evidence from which a total 
failure of consideration for defendant’s promissory note payable 
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to the plaintiff could be inferred, and because, even if the jury be¬ 
lieve from the evidence that there has been a partial failure of con¬ 
sideration for defendant’s note, which would be a defense pro tanto, 
the defendant has failed to adduce any evidence of the amount 
of damages resulting to the defendant from a partial failure of con¬ 
sideration and the jury has therefore no basis upon which to make 
an apportionment.” 


After argument by counsel for defendant against the motion, the 
court granted the motion and directed a verdict for $500 against the 
defendant in favor of the plaintiff, and thereupon counsel for the 
defendant duly excepted to the action of the Court, which exception 
was duly noted at the time upon the minutes of the Court. 

Thereafter defendant filed a motion for a new trial which after 
argument, was overruled and exception noted. 

Be it further remembered that the foregoing comprises the sub¬ 
stance of all of the testimony given and all of the proceedings had in 
the trial of said case, and that the said exception taken by counsel 
for the defendant to the ruling of the court upon the motion for a 
directed verdict for the plaintiff, was duly noted upon the minutes 
of the judge presiding at the trial and counsel for the defendant then 
and there prayed the court to sign this, his bill of exceptions, and at 
his request the same is accordingly signed and sealed and made a 
part of the record in this cause now for then, this 26 dav of August, 
1924. 


No objection. 

GERALD M. JOHNSON, 
A tty. for Perin. 


GEORGE C. AUKAM. 


25Vi [Endorsed:] No. 101593. Bernard K. Perin, Plaintiff, vs. 

Ella 0. Howard, Defendant. Bill of Exceptions. Filed Aug. 
26, 1924. Municipal Court, District of Columbia. Law offices of 
William E. Leahy, L. H. Vandoren, Investment Building, Wash¬ 
ington, D. C., Main 558, Main 559. 
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Assignment of Errors. 


Filed September 2, 1924. 

* * * * * * * 

Counsel for defendant (plaintiff in error) hereby assigns as error 
committed by the trial judge: 

1. The court erred in granting the motion of counsel for plaintiff 
for a directed verdict in favor of plaintiff. 

2. The court erred in refusing to overrule said motion. 

3. The court erred in refusing to submit to the jury for its de¬ 
termination the questions of fact raised by the evidence in this case. 

4. The court erred in refusing to submit to the jury the question 
of failure of consideration raised by the evidence adduced. 

WILLIAM E. LEAHY, 
Attorney for Defendant (Plaintiff in Error). 
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Designation of Record. 

Filed September 2, 1924. 

******* 

The clerk is hereby requested to include in the transcript of record 
in this cause the following: 

1. Bill of Particulars and Affidavit of Merit. 

2. Affidavit of Defense. 

3. Memo.: Demand for Jury Trial. 

4. Memo.: Verdict of jury upon direction by court. 

5. Memo.: Judgment on verdict. 

6. Memo.: Submitting Bill of Exceptions. 

7. Memo.: Signing and settling Bill of Exceptions. 

27 8. Bill of Exceptions. 

9. Assignment of Errors. 

10. This Designation. 

WILLIAM E. LEAHY, 
Attorney for Defendant (Plaintiff in Error). 

28 Filed May 25, 1924. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable George C. 

Aukam, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Bernard Q. Perin, plaintiff, and Ella 0. Howard, de¬ 
fendant, No. 101,593, a manifest error hath happened, to the great 
damage of the said defendant, as by her complaint appears. We 
being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the United 
States should be done. 
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Witness the Honorable George E. Martin, Chief Justice of the 
said Court of Appeals, the 27th day of May, in the year of our Lord 
one thousand nine hundred and twenty-four. 

[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CHARLES H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

29 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 2 to 
28, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause, At Law No. 101593, wherein Bernard 
K. Perin is plaintiff, and Ella O. Howard is defendant, as the same 
that remains upon the files and of record in said court. 

In testimony whereof, L hereunto subscribe my name and affix the 
seal of said court, at the City of Washington, in said District, this 
Gth day of September, 1924. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4209. Ella 0. Howard, plaintiff in error, vs. Bernard K. Perin. 
Court of Appeals, District of Columbia. Filed Sep. 6, 1924. Henry 
W. Hodges, clerk. 


(3907) 


